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MEMORANDUM
IN SUPPORT OF

MOTION

Plaintiff-Appellant JAMES M. MALONEY, an attorney at law admitted to practice

before this Court,  proceeding pro se herein,  respectfully submits this motion to postpone

argument and/or stay the hearing of this appeal until the United States Supreme Court has

decided District of Columbia v. Heller,  Docket No.  07-290 (cert. granted November 20,

2007), a case in which the Court will definitively decide,  for the first time in history,  whether

the Second Amendment to the United States Constitution confers an individual right.

The basis for the motion is that the highly unusual circumstance of the United States

Supreme Court’s first-time interpretation of the essential meaning and basic application of a

provision in the Bill of Rights, coupled with the fact that that same Bill or Rights provision is

a core basis to the constitutional challenge at bar,  favors the staying of the hearing of this

appeal until the Supreme Court’s opinion in Heller is available to guide this Court.



1 The grant of certiorari,  on November 20,  2007, was limited to the following
question: “Whether the following provisions - D.C. Code §§ 7-2502.02(a)(4), 22-4504(a), and
7-2507.02 - violate the Second Amendment rights of individuals who are not affiliated with
any state-regulated militia, but who wish to keep handguns and other firearms for private use
in their homes?”
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ARGUMENT

This case challenges those portions of sections 265.00 through 265.02 of the New York

Penal Law to the extent that those statutes define and punish as a crime the simple possession

of a martial-arts weapon known as “nunchaku” or “chuka sticks” within one’s home.  The

case does not challenge and has never challenged the application of those statutes to: (a) the

possession of nunchaku in any location other than the would-be possessor’s home; nor (b) the

possession of nunchaku coupled with the intent to use them to harm another.

A primary basis for this constitutional challenge to New York’s total ban on nunchaku,

even as to simple possession in one’s own home, was and remains the Second Amendment.

Plaintiff-Appellant has carefully preserved his Second Amendment claim for this

appeal.  This was done in a brief filed below on June 14, 2006 (A-83), after this Court had

decided (and after the Supreme Court had denied certiorari in) Bach v. Pataki,  408 F.3d 75

(2d Cir. 2005),  cert. denied,  546 U.S. 1174 (2006) (which held that the Second Amendment

was inapplicable as against the states under very old Supreme Court precedent),  but before the

Court of Appeals for the D.C. Circuit had decided Parker v. District of Columbia,  478 F.3d

370 (2007), cert. granted sub nom. District of Columbia v. Heller,  Docket No.  07-290.1

In Parker,  the D.C Circuit had held that the Second Amendment guarantees an

individual right, and that that right was violated by D.C.’s total ban on any and all possession



2 Some thirteen years ago,  Professor William Van Alstyne of Duke Law School
published an essay, “The Second Amendment and the Personal Right to Arms,” 43 Duke L. J.
1236 (1994), in which he described the “arrested jurisprudence” of the Second Amendment:
“The main reason there is such a vacuum of useful Second Amendment understanding . .  .  is
the arrested jurisprudence of the subject as such,  a condition due substantially to the Supreme
Court’s own inertia--the same inertia that similarly afflicted the First Amendment virtually
until the third decade of this twentieth century when Holmes and Brandeis finally were moved
personally to take the First Amendment seriously (as previously it scarcely ever was).”  Id.  at
1240 (emphasis added) (footnote omitted).
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of functional firearms in the home.  Now that certiorari has been granted in the Parker case

(sub nom. Heller because Heller was the only plaintiff held to have had standing), most

commentators agree that Heller will likely be the highest-profile case on the Supreme Court’s

docket this Term, and that it promises to be among the most closely watched constitutional law

cases in decades.  This is unsurprising given that the case is nothing short of the long-awaited

end of the “arrested jurisprudence”2 of the Second Amendment that had persisted through the

Twentieth Century.

Indeed, for more than two centuries, the Second Amendment has remained a wholly

unexplained provision in the Bill of Rights, having received no attention from the Supreme

Court since 1939, when the Court, in United States v. Miller,  307 U.S. 174 (1939), held only

that

[i]n the absence of any evidence tending to show
that possession or use of a “shotgun having a barrel of
less than eighteen inches in length” at this time has
some reasonable relationship to the preservation or
efficiency of a well regulated militia, we cannot say
that the Second Amendment guarantees the right to
keep and bear such an instrument.

Id.  at 178.

Miller is,  however,  so inscrutable an opinion that both sides in the Parker/Heller case



3 It is quite unlikely that the Supreme Court will directly reach the question of
incorporation in Heller,  because the District of Columbia is not a state and the question is not
before the Court, but if the Court does hold that the Second Amendment guarantees an
individual right, it will likely also provide indicia of the nature of that right that would be
relevant for purposes of incorporation inquiries, and the Court may well offer some guidance
on the continuing vitality of Presser v. Illinois in light of all that has come since.
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argue that it supports their position.  The truth is,  of course, that the Supreme Court has never

clearly stated whether the Second Amendment, like the other provisions of the Bill of Rights,

guarantees an individual right.   And although this Court correctly stated in Bach v. Pataki,

408 F.3d 75 (2d Cir. 2005),  cert. denied,  546 U.S. 1174 (2006), that it was bound by the

Supreme Court’s opinion in Presser v. Illinois,  116 U.S. 252 (1886), to hold that the Second

Amendment has not yet been “incorporated” as against the states, the Supreme Court’s

forthcoming guidance in Heller,  which is virtually certain to answer the question of whether

the Second Amendment guarantees an individual right,  will likely also illuminate the path for

lower courts to take in considering the question of incorporation. 3

Significantly, as in Heller,  the statutes challenged here amount to a complete ban that

extends to any and all possession of a nunchaku, even in one’s home (which New York

enacted in 1974).  Thus,  the Supreme Court’s examination of the balance between an

individual right to keep arms on the one hand, and the reach of society’s need to control

possession and use of weaponry on the other, is highly likely to be on point in this case.

In sum, the pending Heller case is of such great import and relevance to this case that

prudence, discretion and justice all urge strongly that this Court wait for that decision before

deciding this appeal.  Since Heller will undoubtedly be decided by the end of the current Term

(i.e.,  June 2008), it would also be prudent to delay oral argument until then so that the parties

may have an opportunity to address Heller’s implications.
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