Chapt er Four
Hep Cats and Copy Cats:

Anmeri can Music Chall enges the Copyright Tradition

Shirley Dixon was 13 years old in 1976, when she first
pl ayed the Led Zeppelin song “Wol e Lotta Love” for her father
Shirley had borrowed the 1969 al bum Led Zeppelin Il, froma
friend because the hit song fromit had rem nded her of one of
her father’s conpositions.' Her father was the | egendary bl ues
composer, perforner, producer, and bass player WIllie D xon
Young Shirley was well versed in the “property tal k” of
copyright [aw. She had been typing her father’s lyrics and
filling in copyright registration forms since she was ei ght
years old. Shirley applied her keen ear and nmind to the Led
Zeppelin song, and concluded “Wol e Lotta Love” reninded her of
her father’s witing style. He agreed that “Wole Lotta Love”
sounded |i ke his obscure song “You Need Love,” which was
recorded by Muddy Waters in 1962.72

WIllie Dixon filed suit in 1985 against the British rock

group. They settled their dispute in 1987. Al though this case



never made it as far as a court hearing, exam ning the tensions
bet ween an ol der bl ues conmposer and younger hitmakers
illustrates nmany of the contradictions and tensions of American
musi ¢ copyright.

Musi c, nore than any other form of expression, collapses
the gap that separates idea fromexpression. |Is the string of
six notes that initiates “Happy Birthday to You” an idea, an
expression, or both? If it is an idea, there nust be another way
to express the sane idea. Wuld playing the same notes at a
different tenpo constitute a new expression of the same idea?
Wuld playing it in a different key be an exercise in nove
expression? |Is there an idea behind a particular arrangenents of
nmusi cal notes? Is there an idea behind a tone, texture, tinbre,
or “feel” of a song? Are these features of a song an ideas in
t hensel ves?

If copyright law is charged with protecting a particular
arrangenment of notes, should it protect the nel ody, the harnony,
the rhythm or all of the above? How |l ong nust that string of
notes be to constitute a protectabl e segnent of expression?
Shoul d musi c copyright |aw be mbst concerned with the “tota

| ook and feel” of a protected work, or particular elements such



as solos, riffs, or choruses? The 12-bar I-1V-V chord pattern
runs through nost songs within the blues tradition, so that
pattern is generally considered unprotectable. It is considered
“comon property,” drawn fromthe “deep well” of American bl ues.
However, an identifiable one-nmeasure guitar riff -- such as the
opening to the Rolling Stones’ song (and M crosoft W ndows
advertisenent) “Start me Up” -- could be protectable. At what
poi nt between general chord patterns and specific strings of
notes does repetition constitute an infringenment of a
protectabl e expressi on? None of the answers to these questions
are clear. Creative infringenment cases have been interpreted on
an al nost ad-hoc basis. Mintaining a healthy neasure of freedom
for “second takers” to build upon an expressive tradition
demands ot her strategies, because the traditional safeguard of
the i dea-expression dichotonmy does not operate the sane way in
musi c.

Because these questions yield unsatisfying answers, many
di sputes anong artists get expressed in noral or ethical terms.
Led Zeppelin, like many rock groups, did not have an unsullied
reputation for granting credit to blues artists. The group had

covered and properly credited two other Di xon conpositions, “You



Shook Me” and “I Can’'t Quit You Baby,” on its first albumin
1968, Led Zeppelin |. During the early 1970s, the group had
befriended the Dixon famly on its visits to Chicago, and had
publicly paid homage to American bl ues pioneers. The group had
failed to credit two other songs from Led Zeppelin I, “Bring It
on Honme” and “The Lenon Song,” which resenbl ed other Dixon
composi tions. Unbeknownst to Di xon, his publishing conpany, Arc
musi ¢, had negotiated a settlenment with Led Zeppelin over those
uncredited songs, but had neglected to informDi xon or pay him
the recovered royalties until long after the settlenent. By the
|l ate 1970s, Led Zeppelin would not eagerly grant either witing
credit or royalties to Dixon over “Wole Lotta Love.” The
proceeds of that settlenent hel ped D xon start the Bl ues Heaven
Foundati on, dedicated to hel ping agi ng conposers and perforners
recoup sone of the rewards for their work in years before they
had a chance to devel op sophi sticated busi ness and | egal acumen.
Wien Di xon passed away in 1992, his | egend had grown from
brilliant conposer and perforner to brave business pioneer

D xon was anmong the first blues artists to west control of
rights and royalties fromexploitative record and publi shing

conpani es. ®



The rel ati onshi p between bl ues conposers and rock artists
is conplex. There are rarely obvi ous good guys and bad guys in
the stories of disputes over credit, influence and royalties. In
1956, Elvis Presley revol utionized popul ar nmusic by introducing
stri pped-down, high-power Southern rhythm and blues to
mai nstream whi te audi ences around the world. He did so by
recordi ng sone songs that African-American artists had
distributed to |l esser acclaimjust a few years before, such as
Bi g Mama Thornton's “Hound Dog.” Wile Thornton’s version gai ned
| egendary status anong blues fans in the 1950s, it barely
scratched the white pop market. Presley’s version, on the other
hand, sold two mllion copies in 1956 and si nultaneously topped
the pop, country, and rhythm and blues charts. Presley’ s appea
transcended racial and regional |ines and opened up severa
generati ons of young people fromaround the gl obe to the power
of African-American nusic.® Yet Presley remains a controversia
figure to nmany critics, who consider his work “inauthentic”
because he reaped far greater rewards than previous or
contenporary black artists whose work was just as exciting.
Musi c journalist Nelson George has called Presley “a damed | azy

student” of black culture and a “nediocre interpretive artist.”



Chuck D, the leader and lyricist of the rap group Public Eneny,
sings “Elvis was a hero to nost, but he didn’t nmean shit to ne.”
Whet her in good faith or bad, white perfornmers al nost al ways
reaped | arger rewards than their black influences and
songwiters. As Tricia Rose has argued, whiteness matters in the
story of the commodification of black cultural expression. By
virtue of their whiteness, many artists participated in styles
and subcultures that emerged fromthe rhythm and bl ues tradition
and “crossed over” what was until only recently a gaping soci al
and econoni ¢ chasm bet ween bl ack nusic and white consuners.
White rockers went where black artists could not. Even when
bl acks coul d cross over, white artists have had better
opportunities to capitalize on the publicity and distribution
systens. For instance, many “alternative” or “rock” radio
stations will occasionally play rap nusic, but only if it is by
white artists such as the Beastie Boys, Linp Bizkit, or Kid
Rock. .*

But the politics and econom cs of cultural exchange and
translation are not sinple and unidirectional. Like Elvis, many
| ater blues-rock stars such as Eric Capton, the Rolling Stones,

and Bonnie Raitt hel ped publicize the work of al nost forgotten



blues artists. Others, such as Led Zeppelin and the Beach Boys,
have granted credit to conmposers such as Di xon and Chuck Berry
under |egal duress. If viewed along a continuum there is very
little difference in the passion or sincerity behind the work of
Muddy Waters and Eric O apton. However, there is an indisputable
chasm between the reception of Waters’ work in the 1950s and
Capton’s hits of the 1970s: Because he is white, Capton was in
a better position to exploit vastly better business conditions
and broader consuner narkets than Waters was. O apton energed at
a very different time. Nonethel ess, nmany nusic fans now know and
appreciate the work of WIllie Dixon, Muddy Waters, and Robert
Johnson because of Elvis Presley, Eric dapton, Jimry Page, and
ot hers.

The sinplistic story of the relationship is frequently
couched in terns of younger white performers “stealing” material
fromaging “authentic” conposers such as Wllie D xon, Sonny Boy
W I liamson, or Son House. But tracing influence through
somet hing as organi ¢ and dynanmi c as American nusic i s never
simpl e. Blues-based nmusic is often the product of common and
standard chord structures and patterns. Relying on or referring

to a particular influence can be as inportant as any “original”



contribution to a work. A conposer mght enploy a famliar riff
within a new conposition as a signal that the new song is part
of one specific tradition within the vast nmultifaceted canon of
American music. Influence is inspiration, and songs talk to each
ot her through generations. As Wllie D xon wote: “Wen you' re a
witer, you don’t have tinme to listen to everybody el se' s thing.
You get their things mixed up with your ideas and the next thing
you know, you’'re doing sonething that sounds |ike sonmebody
el se.” Because repetition and revision are such central tropes
in Arerican music, rewarding and encouraging originality is a
troubl esome project in the nusic industry.®

In 1948, Muddy Waters rel eased a song for the Chess
brothers’ Aristocrat |abel called “Feel Like Goin’ Hone.” It was
Waters’ first national rhythmand blues hit. “Feel Like Goin’
Hone” was a revised version of a song Waters had recorded on his
front porch in Mssissippi for the folklorist Alan Lomax in
1941. After singing that song, which he told Lonmax was entitled

“Country Blues,” Waters told Lomax a story of how he came to
wite it. “l made that blue up in *38,” Waters said. “I made it

on about the eighth of October, *38. ... | was fixin" a puncture

on a car. | had been mstreated by a girl, it was just running



inmy mndto sing that song. ... Wll, | just felt blue, and
the song fell into my mind and it cone to nme just |ike that and
I started singing.” Then Lomax, who knew of the Robert Johnson
recording of a sinmlar tune called “Wal king Blues,” asked Waters
if there were any other blues songs that used the sane tune.
“There’s been sonme blues played like that,” Waters replied.
“This song cones fromthe cotton field and a boy once put a
record out -- Robert Johnson. He put it out as naned 'Wal ki ng
Blues." ... | heard the tune before | heard it on the record.
learned it from Son House. That’s a boy who could pick a
guitar.”’

In this brief passage, Waters offers five accounts for the
origin of “Country Blues.” At first, Waters asserts his own
active authorship, saying he “made it” on a specific date under
specific conditions. Then Waters expressed the “passive”
expl anati on of authorship as received know edge -- not unlike
Harriet Beecher Stowe's authorship of Uncle Tonmis Cabin -- that
“it conme to me just like that.” After Lomax raised the question
of Johnson’s influence, Waters, w thout shame, m sgivings, or
trepidation, said that he had heard a version of that song by

Johnson, but that his nmentor Son House had taught it to him



Most significantly, Waters declared in the niddle of that

conpl ex geneal ogy that “this song cones fromthe cotton field.”
What m ght seemto sone observers a tangle of

contradictions mght instead be an inportant conplication

Waters had no problem stating, believing, and defending all five

accounts of the origin of "Country Blues." To Waters, one

expl anati on does not cancel out the others. Blues logic is

nei ther linear nor Bool ean. Blues ideology is not invested in

sone abstract notion of "progress" and thus does not cel ebrate

the revolutionary for its own sake. The bl ues conpositiona

ethic is conplex and synergistic, relying on simnultaneously

expl oring and extending the commopn el enents of the tradition

Bl ues artists are rewarded for punctuation within collaboration

distinction within a comunity, and an ability to touch a body

of signs shared anong all nenbers of an audi ence. While Middy

Waters used the netaphor "fromthe cotton fields," other artists

say that inspiration conmes to them"fromthe air." They cal

their songs "air nmusic."” The elenments and thenes float and fl ow,
ready for any skilled and practiced perforner to borrow and put

to use. Each perforner can revise the comon tropes and expand

the cultural commons. As blues scholar David Evans expl ai ns,

10



bl ues conposition relies on concepts to which we usually assign
the ternms tradition, inspiration, and inprovisation. But blues
singers do not see these as separate and distinct factors. They
are one process. Because bl ues conposers do not ask thensel ves
what is particularly traditional about their tradition, they do
not feel bound to tradition. Because they do not isolate a

process called "inprovisation,"” they feel no conpulsion to
i mprovise every time they play a particular song. Blues artists
of ten express "newness" passively, as if they original or
i mprovi satory elements "just cane" to themfromthe air or the
cotton fields.?®

Whet her the basis of the song came fromthe cotton field or
not, Johnson recorded it before either House or Waters. But were
all of these recordings really of the “sane” song? Johnson’s
1937 recordi ng of “Wal ki ng Bl ues” and Waters’ 1941 “Country
Bl ues” share many qualities. The verse-and-chorus structures of
both songs (ABAB) are identical, but that structure is conmon if
not standard for country blues songs. Both songs enploy simlar

gui tar solos using a bottleneck slide. And as nusic schol ar John

Cowl ey has denonstrated, they both share a conmpn ancestor in
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Son House's “My Bl ack Manma,” which House sonetinmes called

“Wal ki ng Bl ues.”?®

Many of the lyrics of Johnson’s “Wal ki ng Bl ues” al so

resenble Waters’ “Country Blues.” Both songs feature the classic

blues line, “lI’ve been mstreated baby, and | don’t mind dying.”

Consi der Johnson’s first two verses:

I woke up this norning, feeling round for ny shoes
Tel | everybody | got these wal ki ng bl ues
Woke up this morning, feeling round, oh, for my shoes

But you know about that, | got these old wal ki ng bl ues.

Lord, | feel like blowing ny old | onesone hone
Got up this norning now, Bernice was gone
Lord | feel like blowing ny old | onesone hone

Vll | got up this nmorning, all | had was gone. ™

And here are the first two verses to Waters’ version:

Ah, it gets later on in the evening, child. I feel I|ike,

bl owi ng nmy hone

like

12



I woke up this norning to find nmy, ny little baby gone

Later on in the evening man, man, | feel like, |ike blow ng ny
home
Well | woke up this norning baby, to find nmy little baby gone.

Vel |l now, sone fol ks say the worried, worried blues ain't bad
That’s the miserablest feeling child | nost, nost ever had
Sone folks tell me man that the worried blues ain't bad

Well that’s the miserablest old feeling, honey now, ooh now gal

| nost ever had.

Bot h songs deal with the sanme story. The singer’s |ove has
left him so he feels like “blowing” his home and he doesn’t
m nd dying. A legal claimto authorship over these lyrics would
require an argument that one person deserves nonopoly contro
over these very conmon expressions of an al nost universa
experience: frustration and resignation over a failed | ove
affair. The “feel” of these two versions is very distinct.
Waters, for instance, syncopates his lyric delivery in “Country

Bl ues” much nore than Johnson does in “Wal king Blues.”
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Waters recorded versions of this song several nore tines in
his career, each tine changing the order of certain stanzas.
Each version tells the sane story, contains a slide solo, and
shares the verse structure. Yet each is a very different song
Waters’ 1948 version “l Feel Like Going Honme” is electrified,
up-tenpo and “rocks” nmore than his acoustic version that Lomax
recorded. Waters’ voice |lack the gravelly grow of the earlier
versions. It occasionally alnbst squeals -- nore |ike Bobby Bl ue
Bl and than Robert Johnson or Son House -- yet distinctly Mddy
Waters. The 1948 hit version established Waters’ “signature”
sound, which no artist, black or white, American or British
woul d ever capture or imtate. For Waters, originality and
authenticity were not in the lyrics or chord sequence. They were
in his voice, his passion, his presentation, his notion. There
was no reason for Waters to seek a |legally granted nonopoly over
his style. Muddy Waters already enjoyed a natural nonopoly.

These are nore aesthetic and ethical issues than |ega
ones. VWat if Robert Johnson -- had he lived -- had filed suit
agai nst Muddy Waters over conposer’s rights for “Wal ki ng Bl ues?”
Waters’ best defense might have been that the el enments of both

songs cane “fromthe cotton field,” and were thus al ready part
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of the public domain | ong before Johnson recorded his version
Yet these sane issues of style and presentation nark the dispute
over WIllie D xon's composition and Muddy Waters’ recording of
“You Need Love” and Led Zeppelin's “Wole Lotta Love.” D xon and
Led Zeppelin never nmet in a courtroom The case was settled for
undi scl osed terns after two years of negotiation. Both songs do
share sonme lyrics, but they both take elenents fromthe deep
wel |l of the blues tradition. What’'s nore, the two songs have

conpletely different “feels.” They do different work, speak to
different conditions, and strike different audi ences in
different ways. They are very different songs. Wile Dixon
suffered greatly during his career at the hands of unscrupul ous
and expl oitative handlers who mani pul ated the copyright laws to
deny himlong-termrewards for his brilliant work. But D xon did
not “own” the blues aesthetic as expressed through “You Need
Love” any nore than Robert Johnson “owned” the el enents of

“Wal king Blues.” If the case had nade it to trial, the results
woul d have been inpossible to predict. However, in an era and

i ndustry that has grown accustoned to “property talk,” lawsuits

have become frequent tools for resolving disputes over

aut hor shi p, ownership, and originality.
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Whil e ownership is a sloppy and al nost undefinable quality
in the blues tradition, there is a real and significant claimto
originality in blues nusic. Blues originality is just very
different fromthe standard European nodel. Originality in the
bl ues is performance-based. Pen and paper never enter the
equation unless the song is considered for recording and

distribution. In his 1978 et hnographic study Blues fromthe

Delta, folklorist WlliamFerris argued that blues artists have
a notion of authorship and originality that does not rely on the
raw materials enployed for the conposition, but in the style and
presentation. Ferris stated that many bl ues singers

simul taneously admit |earning a particular song from anot her
artist and claimauthorship for it. Some artists even claim

aut horship of classic folk ballads like “John Henry.” Ferris
exenplified this point through an interview wi th blues and
gospel singer Sonny Matthews: “I’I|l hear sonebody else sing it
and then I'Il put my words like | want themin there. ... | just
sing it in ny voice and put the words in there Iike I want them
Them ny words there. | spaced themwords |ike that on a
contention that so many peoples singing alike, till you know

that's just about to put a ruination on the gospel singing in
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this part. So many peoples is trying to inmtate other fol ks, you
know. ... | will sing their songs, but I will put the words ny
way.” Ferris also quotes Arthur Lee WIlians of Birdie,

M ssi ssi ppi, on the process of blues conposition: “You sit down
and humto yourself. You try to see if that fits and if that
don’t work, you hum you something else. And then too you may
pi ck out a verse from sone other song and switch it around a
little bit.” The blues tradition values “originality” without a

confining sense of “ownership.” In the blues tradition, what is

original is the “val ue-added” aspect of a work, usually
del i vered through perfornmance. *

Creativity and conposition ethics within the blues
tradition derive fromWst African antecedents. Wile the
cultures of West Africa are diverse and conplicated, sone
cultural forms hel ped forma "cultural conmons" that exists
today across the Atlantic, |inking many of those in the West
African diaspora to those on the continent through a web of
fam liar signs and tropes. Anthropol ogi sts and nusi col ogi sts
have enphasi zed the inportance of the "circle" as the site of

both creativity and comunity in African cultures. The nusic,

lyrics, and dance that emanate fromthe circle often reflect
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these attributes: rhythm c conplexity and syncopation
i ndi vidual inprovisation and stylization; call-and-response;
engagenent between individuals and the community at |arge; and
commentary in the formof satire, parody, or boastfu
conmpetition; a sense of group consci ousness. The tension between
i ndi vi dual inprovisation and conmunal flows produces and
cel ebrates both a bal ance between individuals and the commnity
and a safe space for individual expression of daring and
excel | ence. Each val ue depends on the other. The comunity
rewards both individual "stylization" and nmastery of a canon
Wil e other traditions around the world enploy these dynam cs as
wel I, West African aesthetic principles have had a clear and
prof ound effect on American culture through nusic, dance, prose,
poetry, and hunor. The "shape" of Wst African creativity is a
circle, not aline. ™

This has created a cultural value system anmong West -
African-derived traditions that differs fromthe "progressive"
val ue systemthat emanates fromthe European artistic tradition
and i nfornms European and American copyright law.  This does not
nmean that Anerican copyright |aw, as designed and enpl oyed

t hrough nost of American history, conflicts with African

18



principles of expression. In fact, when a copyright systemis
| oose and bal anced, it can anplify the positive elenments of Wst
African aesthetic tradition. In principle, copyright |aw does

not prevent artists fromtaking fromthe "commons."” It supports
the idea that new artists build upon the works of others. It
rewards inprovisation within a tradition. But originally,
copyright only regulated the proliferation of physical and
conmpl ete copi es. Now copyright regul ates (but does not
necessarily forbid) performance, transformative works, slight
and oblique reference, and even access. And copyrights used to
expire on definite dates, thus constantly enriching the public
domain with new material. Now, copyright terns |ast far beyond
nost people's |life span, and Congress keeps extending them
maki ng copyright protection virtually perpetual. American
copyright as it has been corrupted at the turn of the 21%
century clearly conflicts with the aesthetic principles of Wst
African nusic and dance. Yet American copyright regul ates West
African nusical styles nore than ever

Very little Anerican popular nmusic since 1956 has not been

i nfluenced by the blues tradition. Therefore a preponderance of

the musical products on the American market since 1956 have
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energed fromthe performance-based bl ues aesthetic.

Si mul t aneously, the stakes for control of publishing and
recordi ng (known as “mechanical”) rights have cli nbed
exponentially as the record business assuned a mgjor place in
the Anerican econony. And as the conpani es that control and
reproduce the products that carry this creative work have
consol i dated and grown nore powerful, the | egal and conmercia
bal ance of the copyright systemhas shifted to heavily favor
establ i shed works. These shifts have handcuffed newer artists

who want to participate in the chain of creativity.

Poi soni ng the Wl

Just before the Beatles broke up, |ead guitarist George
Harri son was busy conposing songs for his first solo album All
Thi ngs Must Pass. Harrison and his new band, which included
keyboard player Billy Preston, were playing a concert in
Copenhagen, Denmark, in 1970. During a backstage press
conference, Harrison slipped away, grabbed an acoustic guitar
and started playing around with sinple chord structures. He

eased into a pattern of alternating a minor Il chord with a



maj or V chord. Then he chanted the words “Hall el ujah” and “Hare
Kri shna” over the chords. Soon other nmenbers of his band and
ent ourage gathered around him joining in on the song in four-
part harnony. Between choruses of “Hallelujah” and “Hare

Kri shna” Harrison inprovised some verses that included |lyrics
such as “May Sweet Lord,” “Dear, dear Lord,” and “l really want

to see you; | really want to be with you.” Over the next few
weeks, Harrison and Preston returned to that jam conposed and
recorded the entire text of what becane Harrison's first solo
hit, “My Sweet Lord.”?

After the song gai ned wi de acclaimand broad distribution
a band called The Bel nonts recorded a tongue-in-cheek version of
“My Sweet Lord” that appended the chorus lyrics fromthe 1962
Chiffons tune “He’s So Fine,” composed by Ronal d Mack and
produced by Phil Spector, to the Harrison hit. The simlarities
between “My Sweet Lord” and “He’s So Fine” were not |ost on
Bri ght Tunes Music Corporation either. Bright Tunes was the
publ i shing conpany that controlled the rights to “He’s So Fine.”
Bright Tunes filed suit against Harrison and the case went to

trial in 1976. In his decision, the district judge closely

exam ned the buil ding bl ocks of both songs. “He's So Fine”
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consists of two “motifs,” Judge Richard Owen concl uded. The

first motif (A) is the array of notes “sol-nme-re.” The second
motif (B) is the phrase “sol-la-do-1a-do.” Owen granted that
standi ng al one neither of these notifs is novel enough to
qualify for protection.

However, what matters is not the building bl ocks
t hensel ves, but their arrangement and order within the greater
structure. “He's So Fine” contains the pattern A A-A-A-B-B-B-B.
The pattern of four repetitions of A followed by four
repetitions of Bis “a highly unique pattern,” Osen rul ed. Then,
examning “My Sweet Lord,” Ownen stated that the Harrison song
used the sane notif A four tines, and then notif B three times.
In place of the fourth repetition of B, Harrison enployed a
transitional passage (T) of the same length as B. “My Sweet
Lord” goes A-A-A-A-B-B-B-T. In both songs, the conposers used a
slippery “grace note” in the fourth refrain of B (or in the
substituted transitional phrase T, in the case of “My Sweet
Lord”). In addition, Onen wote, “the harnmoni es of both songs

are identical.” Harrison's expert w tnesses asserted that the
di fferences between the songs mattered nore than the

simlarities. They argued that the lyrics, the syllabic
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patterns, and syncopations distingui shed each song. For
i nstance, the highly neaningful terms “Hallelujah” and “Hare
Krishna” in “My Sweet Lord” replace the nonsense word and
rhyt hm c pl acehol der “dul ang” from“He's So Fine.”'®

In stark contrast to the conplex and nuanced "web of
expression" analysis that Judge Learned Hand prescribed for
nmotion picture cases concerning derivative works, federal courts
ask two questions to determ ne whether a song infringes on the
copyright for an earlier song. The plaintiff must show that the
second conposer had access to the first song and that the second
song shows “substantial simlarity” to the first. Simlarity
Wi t hout access, the result of a random coi nci dence, woul d not
infringe. There are only eight notes in a major scale, after
all. Accidents do happen. The need to establish access
necessarily protects hits better than obscure songs. On the
other hand, hits are nore likely to stick in people’s ninds,
nore likely to flow through nusical comunities as influences
and inspirations, and nore likely to add el enments to the nusica
“wel | . 7Y

George Harrison went to the well once too often. He was

raised in the blues tradition, as enbodi ed by the English
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working class in the 1950s and 1960s. He and his pals spent
their youth nenorizing riffs from Chuck Berry, Muddy Waters, and
Buddy Holly records. Anerican rhythm and blues were irresistible
sources of powerful stories and enotions, and influenced
everything Harrison and his peers did. Both Harrison and Preston
testified vehemently that neither one of them considered “He's
So Fine” an inspiration for “My Sweet Lord.” The Chiffons’ song
never entered their mnds, they said. But “He’'s So Fine” topped
the pop nusic chart in the United States for five weeks in the
sumrer of 1963. It reached the number 12 spot in England during
that sanme tinme -- a sumer when the top song on the British pop
charts belonged to the Beatles. Both Preston in the United
States and Harrison in England had anpl e access to the Chiffons
recordi ng. They both knew of the song, but neither consciously
appealed to it as a source for “My Sweet Lord.” Judge Onen
agreed: “Seeking the wellsprings of nusical conposition -- why a
conposer chooses the succession of notes and the harnoni es he
does -- whether it be George Harrison or Richard Wagner is a
fascinating inquiry. It is apparent fromthe extensive coll oquy
between the Court and Harrison covering forty pages in the

transcript that neither Harrison nor Preston were conscious of
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the fact that they were utilizing the ‘He’'s So Fine' thene.
However, they in fact were, for it is perfectly obvious to the
listener that in nusical ternms, the two songs are virtually
i dentical except for one phrase.” Then, precipitously enploying
t he passive voice, Owen |leapt to a conclusion that poisoned the

wel | for subsequent artists:

What happened? | conclude that the conposer, in seeking nusica
materials to clothe his thoughts, was working with various
possibilities. As he tried this possibility and that, there cane
to the surface of his mnd a particular conbination that pleased
hi m as being one he felt would be appealing to a prospective
listener; in other words, that this conbination of sounds would
wor k. Why? Because his subconsci ous knew it al ready had worked
in a song his conscious mnd did not renenber. Having arrived at
this pleasing conbination of sounds, the recording was made, the
| ead sheet prepared for copyright and the song becane an

enor nous success. Did Harrison deliberately use the music of
“He’'s So Fine?” | do not believe he did so deliberately.
Nevertheless, it is clear that “My Sweet Lord” is the very sane

song as “He’s So Fine” with different words, and Harri son had
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access to “He’'s So Fine.” This is, under the law, infringenent
of copyright, and is no |l ess so even though subconsciously

acconpl i shed. *®

Under this standard, which makes “subconsci ous” influence
illicit, sonething an artist must struggle to avoid, Mddy
Waters woul d have had great difficulty keeping up with who had
recorded and marketed particular arrangenents that were
consi dered common property in the Mssissippi Delta, music that
cane “fromthe cotton field,” or fromthe well of tradition. The
standard used in the Harrison case puts a heavy burden on those
who snatch a groove out of the air and insert it as one part of
a conpl ex creative process.

Over the next 12 years, enbol dened by the Harrison suit,
conmposers and publishing conmpanies that retained rights to
cl assic Anerican songs consi dered pursuing | egal action against
nore recent songwiters. In 1981, the conpany that owned the
rights to the 1928 Gus Kahn and Wal ter Donal dson standard
“Maki n’ Whoopee” filed suit against Yoko Ono, coll aborator and
spouse of forner Beatle John Lennon, for her song “I’m Your

Angel” on the 1981 al bum Doubl e Fantasy. Jazz pianist Keith
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Jarrett pursued action against Steely Dan songwiters Donald
Fagen and Walter Becker for jazz-tinged cuts fromtheir al bum
Gaucho. Actions such as these did nothing to pronote originality
and new nusic. In fact, the publicity about such suits probably
retarded creativity by generating an aura of fear and
trepidation.®

Then, in 1988, another artist who “went to the well” of the
Anmerican rhythm and blues tradition won a maj or case that was
strikingly simlar to the Harrison ordeal. Only this time, the
songwiter in question, John Fogerty, had witten both the
original song and the | ater one. Fogerty was accused of copying
fromhinmsel f. Fogerty had been the | eader, driving force behind,
and chief songwiter of the successful 1960s country-bl ues-rock
band Creedence C earwater Revival. Like many young and naive
songwriters, including WIllie D xon, Fogerty had signed a
contract earlier in his career that granted all rights to his
songs to a publishing conmpany, Jondora, which was owned by
Fant asy Records. After Fogerty split with his band and Fantasy
in the early 1970s, he refused to play hits fromhis old
cat al ogue because he resented the performance royalties flow ng

to Fantasy and its president, Saul Zaentz. Those years of
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bitterness pushed Fogerty out of the rock spotlight. H's refusal
to play his old songs di sconnected Fogerty fromhis fans. Then,
in 1985, Fogerty rel eased his “comeback” al bum Centerfield. The
al bum yi el ded a nunber of hits that generated airplay and sales,
including “Rock and Roll Grls” -- which shares a chord pattern
and beat with classics such as Ritchie Valens’ “La Banba” and
the Isley Brothers’ “Twi st and Shout” -- and the title cut
“Centerfield,” which quotes a line from Chuck Berry’s song
“Brown- Eyed Handsone Man,” signifying that the al bumwas just
the latest link in the rhythm and bl ues chain. However, two of
the songs on the al bum seened to be direct attacks on Fogerty’s
nenesi s, Fantasy president Zaentz. “M. Greed, why you gotta own
everything that you see? M. Greed, why you put a chain on
everybody livin free?,” Fogerty sang on the song “M. Geed.”
And the final song on the albumwas called “Zanz Kan't Danz.”
The refrain includes the line “... but he'll steal your noney.”?®
Zaentz filed suit. But he had found a stronger claimthan
defamation or libel on which to attack Fogerty. Zaentz argued
that the opening song on Centerfield, “The O d Man Down the
Road,” contains a bass line, rhythmand guitar bridge that is

simlar to the 1970 Creedence Clearwater Revival hit “Run
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Through the Jungle.” Wile Fogerty had witten “Run Through the

Jungle,” Zaentz still owned the rights to it. During the jury
trial in San Francisco, both sides called a series of
musi col ogi sts to di scuss influence and originality in nusic.
Then Fogerty took the stand with his guitar in hand. Over a day
and a half, Fogerty played for the jury such songs as “Proud
Mary,” “Down on the Corner,” and “Fortunate Son” to explain his
creative process. Mst inportantly, Fogerty played tapes of old
How in" Wl f and Bo Diddl ey songs, then picked up his guitar and
pl ayed a Bo Diddley song called “Bring it to Jerone,” which
contains riffs and rhythnms sinmilar to both “Run Through the
Jungl e” and “The A d Man Down the Road.” The jury found for
Fogerty after two hours of deliberation.?®

The Harrison and Fogerty cases show that the case | aw
concerning the reuse of tropes and el enents from ol der songs
into newer ones makes little or no space for perfornmance-based
nodel s of originality -- contributions of style or delivery.
Judges such as Omen in the Harrison case have tried to enpl oy
the structuralist reading nmethod that Judge Learned Hand
devel oped (al though Onen’s opinion seens to owe sonething to

Freud as well). But these cases have not yielded anything close
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to a sinple or clear standard for deterni ning whether one song
in the blues tradition infringes on another. The ruling in the
Harrison case seened to bend in favor of ol der conposers,
putting the burden of clearing influences on newer songwiters.
Yet the judgment in the Fogerty case seenmed to grant “Creedence”
to the notion that songwiters should be allowed to draw from
the blues tradition well.

The Harrison and Fogerty cases are concerned wi th how
songwiters mght tranple on the conposition rights -- that is,
the actual notes and structure -- of an ol der song. But there
are two other mgjor rights in the “bundle” of rights that nake
up musi cal copyright: performance rights and nmechanical rights.
Performance rights concern public concerts, radio play, jukebox
pl ay, and ot her nedi a exhibitions. Performance rights are
usually licensed -- and royalties collected -- through
consortiunms such as the American Society of Conposers, Authors
and Publishers (ASCAP) and Broadcast Misic |Incorporated (BM).
Mechani cal rights are the rights to reproduce particul ar
recordi ngs of the song or al bum Before the 1980s, infringenent
suits that dealt w th nechanical rights generally concerned

| arge scale pirating of records and tapes. Suits over
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conmposition rights dealt with the re-use of nelody, harnony, or
lyrics.

However, digital technology and the rise of urban hip-hop
culture conplicated that dichotomy. Rap does not use nel ody and
harnmony in the sane ways that other forns of music do. In fact,
rap artists often “sanple” bits of others’ nel ody and harnony,
and use those “sanples” as part of a rhythmtrack, conpletely
transform ng and recycling those pieces of nusic. Rap is
revol utionary because it did not energe directly fromthe

Arerican blues tradition. It is an exanple of and expression of

“Afrodi asporic” black culture, derived in formand function from

Cari bbean nusic nore than from Anerican rhythm and bl ues.?
However, in the United States, rap artists used whatever
bui |l di ng bl ocks they found in their environment to construct an
Anerican rap tradition. So instead of playing simlar riffs or
nel odi es fromother artists on their own instrunments, early rap
conposers weaved sanples fromfaniliar songs into a new nontage
of sound. By the early 1990s copyri ght cases concerning
mechani cal rights intersected with the unstable principles of

conposi tion rights.®
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Fear of a Sanpling Planet: How Rap Bum rushed Copyright Law

Over the raunchy, driving Jimy Page guitar chords of the

Led Zeppelin song “Kashnir,” Phil adel phia rapper Schoolly D

bell ows the words “Way way down in the jungle deep ..." --
signature lines to the African-American fol k poem “Signifying
Monkey.” In the traditional poem the trickster nonkey uses his
wits and his conmand of diction to outsmart a nore powerful
adversary. The “Signifying Monkey” has appeared in various forms
in blues recordings, fol ktal e ethnographies, the poetry of Larry
Neal, and in the blacksploitation filmDolomte. Only this tine,
the trickster tale turns up as the lyrics to the song

“Signi fying Rapper” on Schoolly D s 1988 al bum Smoke Sone Kill.
Jimy Page did not join Din the recording studio. Nor did Page
or Led Zeppelin garner any credit on the | abel of Snoke Somre
Kill. But the contribution -- and the nessage -- is

unm st akabl e. Schoolly D is “signifying” on Led Zeppelin, a nore
powerful cultural force than he was. Anong the raw materials
avail abl e to creative black youth in the deindustrialized

Reagan-era cities were piles of warped vinyl, scraps of sounds.

Pretentions to “authenticity” seemed silly. “Credit,” in all its
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various neani ngs, was not forthconming to black youth or black
culture. Wiy should they give it when they weren't receiving it?
Led Zeppelin did not “credit” the blues nasters as often as they
coul d have, so why should Schoolly D do anything but

reci procate? Yet by rapping an updated and unexpurgated version
of an African-Anerican folktale, Schoolly D was proclaimng his

connection to sonething that was once “real,” by constructing
sonmet hing a musical work that felt nothing like “real” nmnusic.
Repeating and reusing the guitar riff from“Kashmr” was a
transgressive and disrespectful act -- a “dis” of Led Zeppelin
and the culture that produced, rewarded, and honored Led
Zeppel in.

School Iy D rel eased “Signifying Rapper” a decade after rap
first attracted the attenti on of young people and nusic
executives around the world. The first rap record to attract
radio play and wi despread sales, the Sugarhill Gang's “Rapper's
Delight” (1979), rode the thunping instrumental track from
Chic's “Good Tinmes,” a disco hit that also served as the backing
track for many free-formrap songs of the 1970s. Fromthe late

1970s through the early 1990s, nmpbst rap songs adhered to and

i nproved on the fornula popul arized by “Rapper’s Delight,”
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spoken rhymes punctuati ng a background nontage constructed from
unaut hori zed pi eces of previously recorded nmusic. The expansion
of the market for rap music was phenonenal. In 1987, rap records
represented 11.6 percent of all the nusic sales in the United
States. By 1990, rap was 18.3 percent of the nusic business.?®

Rap's rise froman urban hobby to a major industry rocked
the status quo of not only the music industry, but the |ega
world as well. Since the late 1970s, rap artists have pushed the
boundaries of free expression with sexually explicit lyrics and
descriptions of violence by and agai nst | aw enforcers. They have
rai sed questions about society's power structures fromthe
ghettos to the Gallerias. In many cases, |egal and societa
traditions had no way to deal with these fresh and strong
sentiments that drove through Anerica in an open jeep, powered
by a heavy beat.

That's what happened when an entrenched and exciting hip-
hop tradition, sanpling, energized by digital technol ogy,
encroached upon one of the npbst anbi guous areas of the Anerican
I egal tradition: American copyright law. Conplicating the clash
t he concept of copyright has been deeply entrenched in western

literary tradition for centuries, but does not play the sane
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role in African, Caribbean or African American oral traditions.
It’s far too sinple and inaccurate to declare that copyrighting
has been a white thing; sanpling, borrowi ng or quoting has been
a black thing. The turmpil that rap has created in copyright |aw
is nore conplex than just a clash of stereotypically opposed
cultures. It's not just a case of mistrust and m sunder st andi ng.
Rap -- for a nonent -- revealed gaping flaws in the prem ses of
how copyright |aw gets applied to nusic and shown the |law to be
i nadequate for energi ng comruni cation technol ogi es, techniques,
and aestheti cs.

The tension in the lawis not between the urban | ower class
and corporate Uber-class. It’s not between black artists and
white record executives. It’'s not always a result of conflicts
bet ween white songwiters and the bl ack conposers who sanple
them It is in fact a struggle between the established entities
in the nusic business and those trying to get established. It is
a conflict between old and new. As the market for rap and the
i ndustry that supports it grew and matured through the 1980s and
1990s, the law shifted considerably in favor of established
artists and conpani es, and agai nst enmergi ng ones. So by the late

1990s, rap artists without the support of a major record conpany
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and its lawers, without a | arge pool of nobney to pay |license
fees for sanples, had a choice: either don't sanple or don't
mar ket new nusic. Copyright law is designed to forbid the
unaut hori zed copyi ng or performance of another's work.
Aut hori zation nmeans |icensing. Licensing neans fees. Violations
bring lawsuits. Lawsuits bring settlenents. But the practice of
digital sanpling, having been granted access to the airwaves and
record stores | ess than two decades ago, is relatively new to
the nusic business and its | awers. For the |longest time, no one
seermed to be able to agree on a fair price for |icensing
sanmpl es. No one seened to know the best way to structure the
fees. No one seenmed to know exactly how existing statutes and
case |law would apply to alleged violations of nusica
copyrights. And before 1991, no one had pursued a sanmpling case
through to a judicial ruling.?

Yet entertainnent | awyers, alarned over these and ot her
i ssues, reacted with varying degrees of anger and concern. Juan
Carl os Thom a Los Angel es | awer, nusician, playwight and
actor, wote in 1988: “Digital sanpling is a pirate’s dream cone
true and a nightrmare for all the artists, nusicians, engineers

and record manufacturers. Federal courts nust update their view
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of piracy and interpretation of the (Copyright) Act to neet the
sophi stication of digital technol ogy. Sounds are not ideas, but
expressions, and therefore copyrighted works. ... Unchecked
digital sanpling will present the incongruous result of a
copyrighted work which is both protected by copyright but is

al so part of the public domain. By any standard, digita
sampling is nothing but old fashi oned piracy dressed in sleek
new t echnol ogy. "%

As it enmerged on the American music scene in the |ate
1970s, hi p-hop nusic was conposed of two |ayers of creative raw
material. On the top was the vocalization, the rap itself. The
rhymes were -- and still are -- in heavy dialect, urban African
Anerican, Caribbean, or Spanish, and were originally inprovised.

Many of the vocal habits of rappers are easily traced to the

African American tradition of “toasting,” or “playing the

dozens,'" and ultimately to the African oral tradition of
“signifying.”?®
Rappers woul d, and still do, focus nuch of their efforts on

boasting of their own abilities in arenas as diverse as sex,
sports, noney, know edge or rhyming ability. Sometinmes raps

served to show di srespect for people in authority, or even other
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rappers. As rap journalist and historian David Toop wites rap
verbal styles owe nuch to the African-Anmerican word ganme known

as "signifyin or "the dozens.”? In addition, rap styles of the
| ast 20 years bear significant resenbl ance and owe a heavy debt
to scat singers like Cab Calloway, rhythm & bl ues perfornmers
like Ois Redding and rock precursors |like Bo Diddley. A nore
direct debt should be paid to James Brown, |saac Hayes, George
Cinton, and Mihammad Ali.*

Underl ying the rap vocal tracks is the bed of nusic.
Because the art was originally performed and perfected by disc
j ockeys, the rhythnms and mel odi es of the tunes were essentially
lifted fromrecords that were popul ar dance thenes at the tinme.
So while the oral traditions of dissing and signifying can be
easily linked, the vinyl traditions are of nore obscure
lineage.® Early DJs scratched and sanpl ed whatever records they
had, and listened specifically for funky breaks, or at |east
funny conbi nati ons. They fused a m sh-mashed nopsai ¢ of sanples
that woul d confound anybody trying to assenble a sinple ethnic
geneal ogy for the birth and growth of rap.*

What developed in Rap in the 1970s and 1980s has been

compared to what happened to jazz in the 1940s and 1950s, when
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Dizzy Gllespie and Charlie Parker took it higher by cutting up
and inprovising on top of stale standards like “I Got Rhythnf
and “How Hi gh The Mon.”* If we could trace the tradition of
borrow ng ot her people's music, naking it one's own, and
i mprovising on top of it, back through African-American nusica
history to Africa, a sinple thesis would energe: The rap on
sampling woul d be that American |laws don't deal with African
traditions. The history, as we have seen with blues nusic, is
not that sinple. In Africa, nusic and poetry is not sinply
consi dered comunity property. Sone cul tural anthropol ogists
have cl ai ned that authorship and conposition hold little or no
value in African societies, but this is an oversinplified and
et hnocentric notion.3

Instead, it is easier, and perhaps nore accurate, to trace
this tradition back along two |ines: one through md-century
Anerican rhythm and bl ues and jazz, and the other through nore
recent inmgrant influences fromthe Caribbean islands.
Cari bbean |sl anders, sonewhat freer of the special social
constraints that American blacks felt, had the ability to build
and control their own nusic industry. They al so had the benefit

of choosing the best of American, British, and African
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i nfluences to blend into their music. And in Jamica, nore so
than nmost cultures, the concept of nusic as conmmunity property
is inportant to the devel opnent of conmercially viable art
forms. * Dick Hebdige, a nusic scholar who specializes in how
Cari bbean nmusic has affected world nmusic in general, clains that

“versioning,” the repeated borrowi ng and recycling of a popul ar
standard, is the key to not only reggae, but all African-

Aneri can and Cari bbean nusic. Hebdige wites that often as soon
as a reggae record is released, hundreds of different versions
of the sane rhythmor nelody will be released in the subsequent
weeks. Every new version will slightly nodify the origina
tune. *

In the md-1970s, Ska and reggae producers invented a new
way to version. They began fading instrunental tracks in and
out, playing bass off of vocals, slowed down the rhythm and
threw in echoes. They dubbed this process “dubbing.” It involved
different raw nmaterials, but the same production process, as

% Hebdige wites that while the studio environnent

sanmpl i ng.
spawned dubbi ng, the dance hall scene incubated the voca

precursor to American rap: the DJ tal k-over.®
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There is a recent and clear |ink between New York Hi p-Hop
in the 1970s and Janai can “versioning'“ in the 1960s. Hi s nane
is Kool Herc.*® Kool Herc canme to the Bronx from Jamaica in 1967.
On his native island, he had heard “tal k-over” DJs and knew the
scat - si ngi ng techni ques of sone of the Ska and reggae artists
who had churned out international hits during the 1960s.*
Hebdi ge expl ai ns how Kool Herc inported alnost all the necessary
precursors to nodern rap music: By 1973 Herc owned the | oudest
and nost powerful sound systemin his neighborhood. But when he
woul d dee-jay at house parties Herc found that the New York
African-American crowd woul d not dance to reggae or other
Cari bbean beats. So Herc began tal king over the Latin-tinged
funk that held broad, multi-ethnic appeal in the Bronx.

G adual Iy, he devel oped a popul ar and recogni zable style. Herc
began buying records for the instrunmental breaks rather than for
the whol e track.* Herc became one of the first -- if not the
first -- to discover that he could sanple the hearts out of a
pile of vinyl and give a roomfull of people plenty to taste.*

Before too | ong, other New York DJs picked up on the
popul arity of Herc's style. The first changes they nade were to

i ncorporate classic rhythmand blues riffs and breaks, adding
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the thrill of recognition to the groove, "scratching" a records
to create a new rhythmtrack, and rapping in an Anerican dial ect
full of street slang.* To conplenent the |inkage of Anmerican
sampling with Cari bbean versioning, there have been suggestions
that the vocal styles of Anmerican rap may have thicker Caribbean
roots than previously thought. Misic critic Dai sann MlLane
argues that rap’ s strongest and nost obvi ous nusical and

i deol ogical links are not to Africa, but to the Wst Indies, and
the Afro-Cari bbean styles of cal ypso and reggae. Calypso lyrica
style, for instance, overflows w th doubl e-entendres, verba
duel s and playful boasts. These thenmes are comon in Anerican
rap lyrics.*

I n American popul ar mnusic, versioning or borrowing is not
unheard of, although it has traditionally been white artists
versioning the work of black artists. The Beach Boys lifted
riffs from Chuck Berry that donminated their songs to the same
extent that Van Halen's “Janmie's Crying” guitar riff stands
al one as the backing track to Tone Loc's “WId Thing.”* The
traditional New Ol eans rhythm and bl ues song, “Stagger Lee”
(which inits original formis called “Stack-o-Lee”), is one

Aneri can song that has been versioned so many tines that it has
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served as al nost a signature song for New Ol eans nusic. Stagger
was a bad man, into ganbling, drinking and fighting. H's tales
of gluttony and bad | uck have taken on al nbst as nmany plots as
voices. It can still be heard covered in live nmusic clubs |arge
and small all over the United States.“

Sanpling, as opposed to sinply inmtating, becane a big
issue in Amrerican nusic after digital technol ogy becane cheap
and easily available and its products becane i nmensely popul ar.*
Digital sanpling is a process by which sounds are converted into
bi nary units readable by a computer. A digital converter
measures the tone and intensity of a sound and assigns it a
correspondi ng voltage. The digital code is then stored in a
conputer nmenmory bank, or a tape or disc, and can be retrieved
and mani pul ated el ectronically.“®

But why do rap artists sanple in the first place? \Wat
nmeani ngs are they inparting? Some songs grab bits and pi eces of
different pop culture signposts, while others, such as Tone
Loc's “WId Thing” or Harmer's “U Can't Touch This,” which |ays
upon a backing track made up al nost entirely of R ck Janes’
“Super Freak” instrumentals, hardly stand al one as songs, but

are truly “versions” of someone else's hits.* Sonetinmes, as with
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Schoolly D's sanpling of Led Zeppelin's “Kashmir” for his song

“Signifying Rapper,” it can be a political act -- a way of
crossing the system challengi ng expectations, or confronting
the status quo. Otentines, the choice of the sanple is an
expressi on of appreciation, debt or influence. Oher tinmes it's
just a matter of having sonme fun or searching for the right

anbi ent sound, tone, or feel. Certainly Rick James’ funky hits
of the late 1970s and early 1980s influenced not only artists of
the 1990s, but their audiences. Sanpling is a way an arti st
declares, “Hey, | dug this, too.” It helps forma direct
connection with listeners, the same way a novi e maker ni ght
throwin a Motown hit in a soundtrack. By the early 1990s, at

| east 180 recordings by nore than 120 artists contain sanples by
some of funk godfather George Cinton's P-Funk school, which

i ncl uded 1970s bands Funkadelic, Parlianment, and various other
bands headed by Cinton or his bassist, Bootsy Collins.* It's
tough to say whether a new song that relies alnost conpletely on
sone older hit riffs can achieve financial success on its own
merits. Two of the best-selling rap hits are entirely dependent
on massi vely danceabl e ol der songs, and are, sadly, lyrically

limted. They are Hammer's “U Can't Touch This” and Vanilla
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Ice's 1990 single “lce Ice Baby,” which was a stiff and
nmeani ngl ess rap over the backing track to the 1982 David Bow e-
Queen hit “Under Pressure.”® Village Voice nusic critic Geg
Tate expl ained the aesthetic value of sanpling: “Misic bel ongs
to the people, and sanpling isn't a copycat act but a form of
reani mation. Sanpling in hip-hop is the digitized version of
hi p-hop DJing, an archival project and an art formunto itself.
Hi p-hop is ancestor worship.” %2

Sanpling hel ps forge a “discursive conmunity” anong nusic
fans. Rap nusic first made that connection white audi ences --
and t hus expanded the di scursive comunity exponentially -- in
1986, when Run DMC rel eased its version of the 1977 Aerosnith
song, “Malk This Way.”% Wthin the African-Amrerican discursive
community, rap songs serve, in historian George Lipsitz’ words,
as “repositories of social menory.” Lipsitz particularly credits
the matrix of cultural signs highlighted by sanpling and
realistic lyrics that document the struggles of inner-city life.
Sampling can be transgressive or appreciative, hunorous or
serious. It gives a song another |evel of nmeaning, another plane
of comuni cation anbng the artist, previous artists, and the

audi ence. >
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Digital sanpling al so had a powerful denocratizing effect
on Anmerican popular music. Al a young conposer needed was a
thick stack of vinyl albums, a $2,000 sanpler, a mcrophone, and
a tape deck, and she could make fresh and powerful nusic. She
coul d nake peopl e dance, |augh, and sing al ong. She might, under
the right conditions, be able to make noney fromthe practice.
As critic John Leland wote in Spin: “The digital sanpling
devi ce has changed not only the sound of pop nusic, but also the
nyt hol ogy. It has done what punk rock threatened to do: made
everybody into a potential nusician, bridged the gap between
perforner and audi ence.”

Clearly, sanpling as an American expression was raised in
the Bronx, but was probably born in the Caribbean. Its aesthetic
appeal is deeply enbedded in African American and Afro-Cari bbean
culture, if not for nost of this half-century, then certainly
over the last 25 years. Mre significantly, for a while in the
late 1980s, it |ooked |ike transgressive sanpling was not going
to go away. It made too nmuch noney and was too inportant to the
meani ng and nessage of rap. During the first decade of rap, the
| egal questions surroundi ng sanpling grew nore troubl esone for

both artists and | abels as rap becanme nore popul ar and the
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econom ¢ stakes rose. Sanpling seened to underm ne the very
definitions of “work,” “author” and “original” -- ternms on which
copyright law rests. Consider a song with a backing nusica

track filled with bits and pieces of other works, others
applications of skill, labor, and judgment. There's a Keith
Richards guitar riff here and there. W hear Bootsy Collins

t hunb- pi cked and hand-sl apped bass filling in the bottom The
rhythmis kept constant through an el ectronic drum machi ne. W
hear the occasional nmpan of a Staple Singer or a shout of Janes
Brown. The new work may exist as an individual work per se. The
new, conposite, nosaic work is assenbled fromthese sanples

t hrough an i ndependent application of skill, |abor and judgnent.
Is each of these sanples a copyright infringement? If the artist
asks for perm ssion to sanple the Keith Richards riff -- which
m ght be an expression Chuck Berry's or Houndog Taylor's idea --
does she admit that pernmission should have been sought for the
bass |ine? How about the npans and shouts, which could easily be
consi dered “signature sounds” and thus marketable qualities? If
the artist, the assenbler of the nosaic, had hired studio
nusicians to inmtate these distinctive sounds, instead of

splicing digital grafts onto a new tape, would she be lifting
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unprotected “ideas,” instead of tangi ble products of actua
skill, labor and judgnent? If a person recorded an entire song
based upon the music to “The Boogi e- Wogi e Bugl e Boy of Company
B,” and a court found the use of the score to be outside the
domai n of fair use, then the defendant woul d be expected to pay
the appropriate penalty for violating the letter and spirit of
the copyright law. But what if the defendant only used the notes
and words of the “Boogi e-Wogie” portion of the refrain, and
repeated them throughout a song that had other creative el enments
init? Has the right to the original “work” been infringed?
Courts have varied in their rulings of how much one may take
before a “work” has been violated. Legal scholars agree there is
no clear guideline, and the text of the |law sinply does not dea
with the issue.® After exanm ning this confusion, David Sanjek
director of the Broadcast Misic Inc. archives, concluded that
the rise of digital sanpling had renpved whatever claim

musi ci ans had to “an aura of autonony and authenticity.” Sanjek
wote: “If anyone with an available library of recordings, a

grasp of recorded material history, and talent for ingenious

coll age can call thenselves a creator of nusic, is it the case
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that the process and the product no | onger possess the neaning
once assigned to then?”*’

In many sectors of the law, we woul d expect courts to
clarify issues like these. ldeally, federal courts would slowy
sift through the conpeting argunents and seek a bal ance that
woul d ensure freedomfor the emerging artists while protecting
the risks and investnents of established ones. But from 1978

through 1991, the courts were silent on nost of these issues.

The 111in Effect: How Copyright Bum Rushed Rap

Al was not well for the creative process before courts
wei ghed in on sanpling issues. Anarchy was not paradise. Artists
al so suffered because of the confusion the practice caused in
the record busi ness. Record conpani es were understandably ri sk
averse. Because sanpling raised so many questions, |abels pushed
their more successful acts to get permission for sanples before
rel easing a record. The problemwas that no one knew what to
charge for a three-second sanple. As a 1992 note in the Harvard
Law Revi ew stated: “Consequently, the nusic industry has

responded with an ad-hoc, negotiated |icensing approach to
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val uing nusic sanples.”®® As industry |eaders and | awers, and

ol der songwiters, grew nore aware of the preval ence and
potential monetary gain fromchallenging sanpling, artists
becane nore concerned with the potential costs of sanpling. This
certainly retarded the creative process. Artists chose to sanple
| ess well-known works, works published or produced by their own
compani es and | abels, or works with a lower |icensing price.
When the Beasti e Boys wanted to sanple the Beatles' song, “I'm
Down,” M chael Jackson informed themthat he owns the rights to
the song and denied them perm ssion to use it. The Beasti e Boys
eventual |y opted agai nst using that song.*

Until 1991, no one in the rap or licensing businesses knew
what the guidelines for digital sanpling were. This means that
on any given day, an artist may have been ripped off by an over-
priced licensing fee, or a publishing conpany may have gotten
burned by charging too little for a sanple that hel ped produce a
top hit.® That's why several |egal scholars in the |ate 1980s
and early 1990s tried to fornulate licensing systens based on
the use, length and type of sanple. Still, the industry was
waiting for a court to weigh in so there could be sone

predictability and stability in the system®
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Several sanpling cases were settled out of court before
Decenber of 1991, postponing the inevitable guidance a judicia
deci sion woul d bring. Nonetheless, the publicity surrounding
these cases nmade ol der artists hungry to cash in on the
potential sanpling licensing market. A song that had ceased
bringing in royalties decades ago could suddenly yield a big
check. In 1991 Mark Vol man and Howard Kayl an of the 1960s pop
group The Turtles sued the rap trio De La Soul for using a 12-
second piece of the Turtles’ song “You Showed Me” in the 1989

rap track “Transmitting Live From Mars.” Vol man and Kayl an sued
for $2.5 million, but reached an out-of-court settlement for
$1.7 mllion. De La Soul paid $141, 666. 67 per second to The
Turtles for a sliver of a long-forgotten song.

Then in Decenber 1991 a federal judge issued a terse 1, 600-
word ruling that all but shut down the practice of unauthorized
sanpling in rap rmusic. In August of 1991, Warner Brothers
Records distributed an al bumrel eased by a snmall record | abe
called Cold Chillin" Records. The artist was a young New Jersey
rapper naned Biz Markie. The al bumwas called | Need a Haircut.

There was not hing particul ar uni que or special about the al bum

It was pretty sub-standard fare for rap albums fromthe | ate-
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1980s and early 1990s. The rhymes were sinple. The subject
matter was juvenile. The producti on was pedestrian. The choice
of sanples was neither funny nor insightful. | Need a Haircut
m ght have been a trivial footnote in rap history but for the
second-1ast cut on the al bum “Alone Again.” For that song, Biz
Marki e took the first eight bars of the nunmber one single of
1972, Glbert O Sullivan’s “Alone Again (Naturally).” Markie
used only about 20 seconds of piano chords fromthe origina
song, which he | ooped continually to construct the nusica
background of the song. O Sullivan’s song was a sappy ball ad
about romantic |loss. Markie' s song was about how t he rapper
recei ved no respect as a performer back when he played in conbos
with old friends, but since he becane a solo performer his
career has been satisfying. Markie's use of O Sullivan's sanple
did not directly parody it, but it was essential to setting the
nm nor-chord mood of Markie's tale of determ nation and self-
suf ficiency.®

So while Biz Markie's song did not “cut on” O Sullivan's
song, nor did it revise O Sullivan’s song in a way that would
replace it in the marketplace -- or even generate confusion for

record buyers, O Sullivan pursued the case with righteous
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indignation. O Sullivan's attorney, Jody Pope, stated after the
case ended that O Sullivan would not allow his song to be used
in a hunorous context, and would license it to be used only in
its conplete, original form Even through Marki e had requested
perm ssion to use it, O Sullivan failed to grant permni ssion
because the use did not maintain either the integrity or
ori gi nal neani ng of the song. Markie's attorneys |aunched two
strategi es for defense, neither particularly effective. The
weaker was that O Sullivan hinmself was not the copyright hol der
and thus could not seek relief fromthe court. The fact that
Markie' s lawers had mailed a tape of the song to O Sullivan
asking for pernission (they received no reply) persuaded the
judge that it was clear to everyone that O Sullivan was the

hol der of the original copyright. The other defense was that
everybody in the music industry was doing it. This did not score
points either with the judge or others in the nusic industry.
Biz Markie's lawers did not claimthat sanpling in this context
was fair use. They could have argued that only a small section
of OSullivan’s song contributed to a vastly different
conposition that did not conpete with the original song in the

mar ket place. This fair use defense probably woul d not have
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swayed the judge either. But they didn't even attenpt to nount
one.

O Sullivan requested an injunction against further sale of
the song and album U S. District Judge Kevin Thomas Duffy

gladly granted O Sullivan his wish. Duffy wote in terns | oaded

with hints of nmoral rights, natural rights, and property talk:

“Thou shalt not steal” has been an adnonition followed since the
dawn of civilization. Unfortunately, in the nodern world of
business this adnonition is not always followed. Indeed, the
defendants in this action for copyright infringement would have
this court believe that stealing is ranpant in the mnusic

busi ness and, for that reason, their conduct here should be
excused. The conduct of the defendants herein, however, violates
not only the Seventh Commandnent, but al so the copyright |aws of

this country.

Fromall of the evidence produced in the hearing, it is
clear that the defendants knew that they were violating the
plaintiff's rights as well as the rights of others. Their only

aimwas to sell thousands upon thousands of records. This
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callous disregard for the law and for the rights of others
requires not only the prelimnary injunction sought by the

plaintiff but also sterner measures.®

Duf fy concluded by referring the case to a U S. district
attorney to consider crimnal prosecution. Wiat Duffy did not
wite is as inmportant as what he did wite. Duffy’s ruling did
not articul ate any nuanced standard by which a song coul d be
sanpl ed, nani pul ated, or revised without permssion. It left no
“w ggle roonmi for fair use. It did not consider whether the new
use affected the narket of the original song in any way. It did
not try to clarify how long a sanple nust be to qualify as an
i nfringement. The fact that the sanple in question was a nere 20
seconds did not bode well for fair use. Duffy’s brevity
clarified these issues by ignoring them “how nuch?” and “for
what purpose?” need not even be asked after Duffy’s ruling. It
was safe to assune that any sanple of any duration used for any
pur pose nmust be cleared. Soon after Duffy’'s ruling, Markie' s
attorneys realized they woul d not have nuch of a chance to win
the case before Duffy. They settled. The record conpany agreed

to renove the of fending song from subsequent printings of the

55



al bum and O Sullivan received nonetary conpensation. Reaction
to Duffy’s ruling was al so extrene. One of O Sullivan's |awers
decl ared an end to sanpling: “Sanmpling is a euphenismthat was
devel oped by the music industry to mask what is obviously
thievery. This represents the first judicial pronouncenent that
this practice is in fact theft.” Mark Vol man of The Turtles
said, “Sanpling is just a longer termfor theft. Anybody who can
honestly say sanmpling is sone sort of creativity has never done
anything creative.” On the other side, Dan Chanas, an executive
with the rap | abel Def Anerican Records warned that Duffy’'s
ruling would “Kkill hip-hop nusic and culture.” \Wile Chanas’
fears were exaggerated, they were not unfounded. The case did
not kill the nmusic. It just changed it broadly and deeply. Rap
musi ¢ since 1991 has been marked by a severe decrease in the
anount of sanpling. Many groups record background rnusic, and
then filter it during production so it sounds like it has been
sanpl ed. O her groups -- the well-established -- pay for and
extensively credit all the sources of their sanples. Mny
establ i shed songwiters -- including Led Zeppelin -- refuse any
requests for sanples. OGthers deny sanpling requests if the new

song tackles controversial subject matter |ike sex, drugs, or

56



vi ol ence. What sanpling did occur in the late 1990s was non-
transgressive, non-threatening, and too often clunsy and
obvi ous. The signifying rapper had | ost his voice. The 1991
ruling renoved fromrap nusic a whole |level of conmunication and
meani ng that once played a part in the audience’'s reception to
it. The Biz Markie case “stole the soul” fromrap nusic.®

The death of tricky, playful, transgressive sanpling
occurred because courts and the industry nisapplied stale,
bl unt, ethnocentric, and sinplistic standards to fresh new
nmet hods of expression. The trend could have gone the other way.
Courts and the rnusic industry could have allowed for limted use
of unaut horized sanples if they had considered taking severa
tenets of fair use and free speech seriously -- especially the
question of whether the newer work detracts fromthe market of
the original. In fact, as has been shown repeatedly, sanpling
often revives a market for an all-but-forgotten song or artist.
The best exanple is the revival of Aerosmith since Run DMC' s
version of “Walk This Way” remi nded young listeners of the power
of the original song. Aerosmith, alnost forgotten after a string
of hits in the 1970s, collaborated on that project. But even an

unaut hori zed use of the original song woul d have revived
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interest in Aerosmth, one of the npbst successful bands of both

the 1970s and the 1990s.

Beyond fair use, courts and the record industry could have

consi dered actually enpl oying the idea-expression dichotonmy in a

new way. Misic copyright has traditionally protected nel ody,
sonmeti nes harnony, al npbst never rhythm Rhythm has been

consi dered either too conmon or too uninportant to warrant
protection.® But what actually happens when a rap producer
injects a sanple into a new mediumis this: an expression of
nmel ody becones a buil ding block of rhythm The clai mthat
sanmpl es cease transnitting their original meanings-- cease
operating as expressions once they are taken out of context --

i s best expressed by Chuck D of Public Eneny, who sang:

Mail fromthe courts and jail

Claim| stole the beats that | rail

Look at how I'mliving like

And they're gonna check the m ke, right? Sike
Look how I"'mlivin' now, |ower than | ow

What a sucker know

I found this mneral that | call a beat
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| paid zero

| packed ny load 'cause it's better than gold
Peopl e don't ask the price but it's sold

They say | sanple but they should

Sample this, ny pit bul

W ain't goin" for this

They say | stole this

Can | get a w tness?%

For Chuck D, a sanple is a “mneral.” It is raw materia
for a new conposition. Sanpling is a transformation: using an
expressi on as an idea; using what was once nelody as a beat --
an el enent of rhythm Sanpling is not theft. It’s recycling. If
we define an expression by what it does, instead of what it did,
it no longer counts as an expression (or that particul ar
expression) in the new context. The expression does not do the
same work in its newrole. Context natters to meaning. An old
expression is no | onger sane expression, and not even the sane
idea, if the context changes radically.

There coul d be room for unauthorized sanpling within

Anmeri can copyright law. It could and should be considered fair
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use. Digital sanmples are nore often than not small portions of
songs. These portions are being used in completely different
ways in the new songs. Because they are not working in the sane
way as in the original song, they are inherently different from
their sources. But nost inportantly, sanples add value. They are
pi eces of | anguage that generate new neanings in their new
contexts. The new neanings are clear and distinct fromtheir
origi nal neanings. A new song that sanples an ol d song does not
replace the old song in the marketplace. Often, it does the
opposite. Despite all the panic digital sanpling generated anbng
| egal experts in the late 1980s, sanpling does not threaten the
foundation of the law. In fact, if copyright lawis to conform
to its Constitutional charge, the "pronote the progress of

sci ence and useful arts,” it should allow transgressive and
satirical sanpling w thout having to clear pernission from
original copyright owners. A |ooser system-- and a broader
definition of fair use -- would encourage creativity. Atightly
regul ated system does not hi ng but squeeze new coins out of old

music and intimdate energing artists.

As Funny as They Wanna Be
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There is social value in allow ng transformative uses of
copyrighted music without pernission. The U S. Supreme Court in
1994 articulated this principle in a |l andmark case that involved
rap nusic. But it was not a case about sanpling per se. It was
the case that nmade Anerica safe for parody.

Despite its brief tenure on the nusic charts, no group in
the history of rap has been as controversial as the 2 Live Crew.
A Broward County sheriff prosecuted a record-store owner for
selling the group's 1990 al bum As Nasty as They Want to Be,
which relied on sexist and explicit lyrics and a conpl ex nontage
of digital sanples. Scholars and nusicologists |lined up both for
and agai nst the group and its | eader, Luther Canpbell. Wthin a
year, Canpbell had recast hinself fromnasty rapper and tal ented
producer to a hero for the First Anendnment. But it was 2 Live
Crew s "nice" version of the album As C ean as They Want to Be
that brought the group to the U.S. Suprene Court. It contained a
cut entitled "Pretty Woman" that relied heavily on the nel ody
and guitar riff of Roy Orbison's 1964 hit "Ch, Pretty Wnan."

O bi son's publishing conpany, Acuff-Rose Music Inc., had denied

2 Live Crew perm ssion to parody the song. Canpbell decided to
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do it anyway, and relied on a fair use defense when the | awsuit
came. The U.S. District Court granted a summary judgenent in
favor of 2 Live Crew, ruling that the new song was a parody of
the original and that it was fair use of the material. But the
Sixth Grcuit Court of Appeals reversed that decision, arguing
that 2 Live Crew took too much fromthe original and that it did
no for blatantly commrercial purposes. The U S. Suprene Court

rul ed unani mously that the appeals court had not bal anced all
the factors that play into fair use. The Supreme Court reversed
the appeals court and ruled in favor of Canpbell and 2 Live
Crew. ®

Besides failing to understand the playful ness of parodying
a canonical white pop song in a black rap context, the Sixth
Circuit Court of Appeals showed that it's not always clear that
a silly song that sounds like an old song is parodic. For a work
to qualify as a parody, it must nake sone critical statenent
about the first work. It's not good enough to be just funny. The
critical statenment nust be directed at the source text itself.

If second work does not clearly target the original work, the

second work nore |ikely operates as satire, not parody. For

exanple, a the Second Circuit Court of Appeals ruled in 1981
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that a song fromthe of f-Broadway erotic nusical Let My People
Cone call ed "Cunnilingus Chanpi on of Conmpany C' was not a parody
of the song "Boogi e Wogi e Bugl e Boy of Conmpany B." The court
ruled that the infringing song did not nake sufficient fun of
the original, but instead satirized sexual nores in general. The
court argued the show s witers could have nmade the sane
satirical point by either revising a song in the public domain
or witing an original song. There was no need to revise the
"Bugl e Boy" song. "°

Courts have had a difficult time carving out the fair-use
exenption for parody. One of the first significant parody cases,
Loew s Inc. v. Colunbia Broadcasting System had a stifling
effect on parody. The plaintiff stopped conedi an Jack Benny from
televising a parody of the notion picture "Gaslight" in 1956.
The court ruled that the parody could not be a formof criticism
because of the defendant's strong profit notive.™ Slowy,
t hroughout the 1960s and 1970s, courts began recogni zi ng that
parody had cultural value. In 1964 Mad Magazi ne published
parodi c versions of the lyrics to some songs witten by Irving

Berlin. The Second Circuit rose above the decision that had

st opped Jack Benny and held that Mad was not |iable for
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infringement. The court stated that "we believe that parody and
satire are deserving of substantial freedom-- both as
entertai nment and as a formof social and literary criticism"™

By the late 1970s, televised parody was a staple of American

comedy. In 1978, the NBC show Saturday Night Live ran a parody

of the pro-New York jingle "I Love New York." It was called "I
Love Sodom " The district court found that "I Love Sodont
nei ther conpeted with nor harned the value of "I Love New

York."”™ Music parodies had also grown in popularity during the
1970s and 1980s with the popularity of Wird A Yankovich and
others. In 1985, disc jockey Rick Dees produced a 29-second
parody of the Johnny Mathis song called, "Wen Sunny Gets Bl ue"
called, "Wien Sunny Sniffs Que." The Ninth Grcuit Court of
Appeal s rul ed that the parody would not conpete in the market
with the original. Plus, the court concluded that a parody
necessarily takes a |large portion -- perhaps even the heart --
of the original, or else fails inits effort. Most
significantly, the court ruled that "copyright |lawis not
designed to stifle critics." ™

Ri ck Dees' success at defending his parody nade 2 Live

Crew s eventual success a little nore likely. Relying on recent
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precedents such as the Dees case, Justice David Souter
criticized the Sixth Grcuit for basing its judgnent on a
presunption that, since the parody was produced for comercia
sale, it could not be fair use. The Sixth Crcuit had deci ded on
the sanme faulty basis on which the Jack Benny case had been

deci ded. Souter also concluded that a parody is unlikely to
directly conpete in the market with an original work because it
serves a different function -- criticism Souter wote, "Suffice
it to say now that parody has an obvious claimto transformative
val ue, as Acuff-Rose itself does not deny. Like |less ostensibly
hunorous forns of criticism it can provide social benefit, by
shedding Iight on an earlier work, and, in the process, creating
a new one. ...Parody needs to mimic an original to make its

poi nt, and so has some claimto use the creation of its victims
(or collective victing') imaginati on, whereas satire can stand
onits owmn two feet and so requires justification for the very

act of borrowing." Souter concluded that 2 Live Crew did target
Orbison's song, not just society at |arge. But Souter also
warned that this case should not be read as an open license to

revise others' works for nerely satirical purposes, and that

each case should be considered individually. "The fact that
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parody can claimlegitimcy for sone appropriation does not, of
course, tell either parodist or judge much about where to draw
the line. ...Accordingly, parody, |ike any other use, has to work
its way through the relevant factors, and be judged case by
case, in light of the ends of the copyright law "™

Wil e Souter was careful not to send too strong a nessage
to potential parodists, his ruling set down some pretty firm
princi pl es upon which future cases might be deci ded.
Significantly, Souter declared fromthe highest perch that
parody has social value, and that courts must take such fair use
clainms seriously. But the U S. Suprene Court has not considered
a case concerning the possible fair use considerations of
transgressive or parodic sanpling in rap nmusic. Based on the
principles Souter outlined, it's not likely that the court would
sm | e upon unauthorized digital sanpling that indirectly
comrented on the culture at large -- that is -- nost sanpling
But sanpling that directly conments upon its source, positively
or negatively, mght have a chance for consideration
Fundanental Iy, courts, Congress, and the public should consider
how creativity happens in America. Ethnocentric notions of

creativity and a maldistribution of political power toward
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established artists and nedi a conpani es have al ready served to

stifled expression -- the exact opposite of the declared purpose
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of copyright |aw.

! Led Zeppelin, “Wwole Lotta Love,” on Led Zeppelin Il (New York:
Atlantic Records, 1969). In the 1994 digitally renmastered

rel ease of Led Zeppelin |1, WIlie D xon receives co-songwiting
credit for “Wiole Lotta Love” after Jimy Page, Robert Pl ant,
John Paul Jones, and John Bonham

2 Wllie Dixon, “You Need Love,” on various artists, Blues

Mast ers, Volunme 6 (New York: Rhino Records, 1993). The Di xon
conmposition was originally released as a Muddy Waters recordi ng
by Chess Records in 1962. See Steve Hochman, “WIllie D xon's
Daught er Makes Sure Legacy Lives On,” in The Los Angel es Tines,
Cct. 8, 1994. p. F10. Also see Geg Kot, “WIlie Dixon's
Heavenly Legacy: Bl ues Heaven Foundation Ains to Snooth the Road
for Gther Blues Artists,” in Chicago Tribune, Dec. 17, 1993. p.
5.

®  Wllie Dixon and Don Snowden, | Amthe Blues: The Wllie Dixon

Story (New York: Da Capo Press, 1989). p. 223. Information on
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t he Bl ues Heaven Foundation can be found on the Wrld Wde Wb
at http://ww.isl and. net/~bl ues/ heaven. ht M. The troubling

rel ati onshi p between bl ues conposers and their record and
publ i shing conpanies is nuch clearer. Mre often than not, it
was bl atantly exploitative. For an account of the relationship
bet ween Chi cago rhyt hm and blues | abels and their exploited
artists, see Mke Rowe, Chicago Breakdown (New York: Da Capo
Press, 1979). Al so see Robert Pruter, Chicago Soul (Urbana:
University of Illinois Press, 1991). For a study of the cultura
and social meaning of blues in Chicago, see Charles Keil, Urban
Bl ues (Chicago: University of Chicago Press, 1966). For the nopst
penetrating study of the blues aesthetic in Anerican culture,
see Al bert Murray, Stonping the Blues (New York: MG aw H I,
1976).

* David Hal berstam The Fifties (New York: Villard Books, 1993).
p. 478.

° Nel son George, The Death of Rhythm and Bl ues (New York:

Pant heon, 1988) pp. 62-64. Public Eneny, “Fight the Power,” from
Fear of a Black Planet (New York: Def Jam Records, 1990). Tricia

Rose, Bl ack Noise: Rap Music and Black Culture in Contenporary
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http://www.island.net/~blues/heaven.html

Anerica (Hanover, NH Wesleyan University Press, 1994) pp. 4-8.
The observation about “alternative” playlists is my own, drawn
from hundreds of hours of frustrating radio |istening.

® Di xon and Snowden, p. 224. The essential books about Delta

bl ues include Robert Pal ner, Deep Blues (New York: Penguin

Books, 1982) and WIlliamFerris, Blues fromthe Delta (New York:

Da Capo, 1978).

" Muddy Waters, intervieww th Alan Lomax in Stovall,

M ssi ssi ppi, August 1941, on Middy Waters: The Conplete

Pl antati on Recordings (Universal City, CA: MCA Records, 1993).
Thanks to Gena Dagel Caponi for insisting that | listen to this
i nterview

® David Evans, Big Road Blues: Tradition and Creativity in the
Fol k Blues (Berkeley: University of California Press, 1982) pp.
113-115. Thanks to David Sanjek for suggesting this book, and
thanks to a reader for New York University Press for insisting
that | explore the blues ethic and how it evades the Bool ean

| ogi cal traps.

° John Cowl ey, “Really the ‘Walking Blues’': Son House, Middy

Waters, Robert Johnson and the Devel opment of a Traditional
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Blues,” in Richard Mddl etown and David Horn, eds., Popul ar
Music 1: Folk or Popular? Distinctions, Influences, Continuities
(Canbridge: Canbridge University Press, 1981). pp. 57-72. Also
see Palmer, pp. 4-7. Palmer refers to the various verses from
“Country Blues” as “the conmon property of all blues singers.”
® Robert Johnson, “Walking Blues,” on Robert Johnson: The

Compl et e Recordi ngs (Los Angel es: Col unbi a Records, 1990).

M vaters, “Country Blues,” on Middy Waters: The Conpl ete

Pl antati on Recordi ngs. The 1948 version, “Feel Like Goin’ Honme”
was copyrighted by Arc Music in 1964, with words and nusic
credited to McKinley Mrganfield, which was Muddy Waters’ real
nane. Arc Miusic, the publishing conpany affiliated with Chess
Records in Chicago, published nost of Waters’ and Di xons’
conpositions as works nmade for hire, giving flat fees but
limted royalties to the conposers. Arc was owned by Benny
Goodnan’ s brothers, Gene and Harry Goodnan. See Di xon and
Snowden.

2 Ferris, pp. 57-59.

13 Gena Dagel Caponi, ed., Signifyin(g), Sanctifyin', and Sl am

Dunki ng: A Reader in African Arerican Expressive Culture
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(Amherst: University of Massachusetts Press, 1999) pp. 8-15. The
introduction to this book is the single nbst el oquent
distillation on the influence of African aesthetics on Anerican
culture. For the African influence on Arerican dance, see Brenda
Di xon Gottschild, Digging the Africanist Presence in Anerican
Performance: Dance and O her Contexts (Westport: G eenwood
Press, 1996). For the transnational consciousness that inforns
the African Diaspora, see Paul Glroy, The Black Atlantic:
Modernity and Doubl e Consci ousness (Canbridge: Harvard

Uni versity Press, 1993). For Africanisns and their presence in
Anerican nusic, see Cerhard Kubik, Africa and the Bl ues
(Jackson: University of M ssissippi Press, 1999. Also see Steven
Tracy, ed., Wite Me a Few of Your Lines: A Blues Reader
(Amherst: University of Massachusetts Press, 1999). For an

anal ysis of inprovisation, see Albert Mirray, "lnprovisation and
the Creative Process," in Robert O Meally, ed. The Jazz Cadence
of American Culture (New York: Colunbia University Press, 1998),
pp. 111-113. For Africanisnms in American | anguage, see Geneva
Sm therman, Tal kin' and Testifyin': The Language of Bl ack

Anerica (Detroit: Wayne State University Press, 1977.
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14 Christopher Small, Misic of the Common Tongue: Survival and
Cel ebration in African Anerican Misic (Hanover: Wesleyan

Uni versity Press, 1987) pp.289-312. Al so see Robert Farris
Thonpson, Flash of the Spirit: African and Afro-American Art and
Phi | osophy (New York: Vintage, 1983).

5 George Harrison, “My Sweet Lord,” fromAl| Things Must Pass
(London: Apple Records, 1970). The account of Harrison's
composition process is fromBright Tunes Music Corp. V.

Harri songs Music, Ltd., 420 F. Supp. 177. U S. District Court
Sout hern District of New York, Aug. 31, 1976.

% Bright Tunes Music Corp. v. Harrisongs Miusic, Ltd.

1 Sidney Shemel and M W/ Iiam Krasilovsky, This Business of
Music, fifth edition (New York: Billboard Publications, Inc.,
1985) pp. 265-266.

8 Bright Tunes Music Corp. v. Harrisongs Miusic, Ltd.

¥ Robert Pal mer, “Today’s Songs, Really Yesterday's,” in The New
York Times, July 8, 1981. p. C21.

% John Fogerty, Centerfield (Burbank: Warner Brothers Records,
1985). See Ceorge Varga, “A Good Moon Rising: Legal Troubles
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Monkey, Gates identifies how the anxiety of influence affected
opi nions of African and African American expression. Gates notes
that David Hune and Thormas Jefferson both accused bl acks of
being nmerely imtative rather than creative. Oally-based
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African, African-Anerican and Anerican art, nusic and
literature, repetition and revision are fundanental to the
forms. As Gates wites, "Watever is black about black American
literature is to found in this identifiable black Signifyin(g)

difference." In other words, Gates' goal is to trace a history
of distinct and conscious influence -- what he calls

“tropol ogical revision” throughout a literary tradition. Gates
defines tropol ogical revision as “the manner in which a specific
trope is repeated, with differences, between two or nore texts.”
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store it on a hard disc, and then record it onto digital audio

84
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